


demonstrating that PERB should not defer to the decision of the AAA arbitrator regarding the
adequacy of the pre-hearing notice.

The Board has reviewed the entire record in this matter and given full consideration to
the issues raised on appeal and the arguments of the parties. Based on this review, the Board
finds the Board agent’s warning and dismissal letters to be well-reasoned, adequately
supported by the record and in accordance with the applicable law. Accordingly, the Board
hereby adopts the warning and dismissal letters as the decision of the Board itself, as
supplemented by a discussion of the issues raised by Witke on appeal.

DISCUSSION

The issues raised on appeal concern thevprocessing and investigation of the charge.
Witke asserts that the Board agent and UPTE engaged in ex parte communications. Witke
also asserts that the Board agent granted multiple extensions in violation of PERB
Regulation 32132, subdivision (b), and, as a consequence, UPTE’s position statement should
have been excluded from consideration. Based on these assertions, Witke argues that dismissal
of his charge should be reversed, and a complaint should issue.

The Initial Processing of an Unfair Practice Charge

After an unfair practice charge has been filed, it is assigned to a Board agent for
processing. (PERB Reg. 32620, subd. (a).) The powers and duties of the Board agent are, in
pertinent part:

(1) Assist the charging party to state in proper form the
information required by section 32615;

(2) Answer procedural questions of each party regarding the
processing of the case;

(3) Facilitate communication and the exchange of information
between the parties;



(4) Make inquiries and review the charge and any accompanying

materials to determine whether an unfair practice has been, or is

being, committed, and determine whether the charge is subject to

deferral to arbitration, or to dismissal for lack of timeliness.

(5) Dismiss the charge or any part thereof as provided in Section

32630 if it is determined that the charge or the evidence is

insufficient to establish a prima facie case; . . .

(6) Place the charge in abeyance . . . .

(7) Issue a complaint pursuant to Section 32640.
(PERB Reg. 32620, subd. (b).) If the Board agent concludes that the charge or the evidence
is insufficient to establish a prima facie case, the Board agent “shall refuse to issue a
complaint, in whole or in part. The refusal shall constitute a dismissal of the charge.” (PERB
Reg. 32630.)

Here, the two Board agents involved in this matter performed their duties well within
the regulatory framework set forth above. In processing a charge, a Board agent may freely
communicate with the parties to facilitate the gathering of information necessary to the
investigation of the charge.

Regarding Witke’s argument that the Board agents involved in processing the instant
charge engaged in improper “ex parte” communications with UPTE, there is no prohibition on
ex parte communications in the initial charge processing stage of an unfair practice proceeding.
This policy of unrestricted and open communication with the parties at the charge processing
stage stands in stark contrast to the rules governing formal hearings before the Board on an
unfair practice complaint, which specifically prohibit both oral and written ex parte
communications between parties and the presiding Board agent. (PERB Reg. 32185.)

Ex parte communications at the charge processing stage of unfair practice proceedings

are a routine and necessary part of the performance of a Board agent’s regulatory duties.

Ex parte communications enable Board agents to “[a]ssist the charging party” in formulating a






A request for an extension of time within which to file any
document with a Board agent shall be in writing and shall be filed
with the Board agent at least three days before the expiration of
the time required for filing. The request shall indicate the reason
for the request and, if known, the position of each other party
regarding the extension and shall be accompanied by proof of
service of the request upon each party. Extensions of time may
be granted by the Board agent for good cause only.

‘Witke attaches copies of two letters to his appeal, which he believes demonstrate a
violation of the above regulation. By letter dated June 15, 2011, to the Board agent and
copied by mail to Witke, UPTE’s attorney referred to a “brief telephone conversation” between
himself and the Board agent that morning confirming that the Board agent had agreed to a one-
week extension by which UPTE would be allowed to submit a position statement in response
to the charge. Witke did not submit a response.

By letter dated September 9, 2011, to the Board agent and copied by mail to Witke,
UPTE’s attorney referred to the Board agent’s agreement to extend by approximately two
weeks the date by which UPTE would be allowed to submit a position statement in response to
the amended charge. By letter dated September 22, 2011, Witke objected to UPTE’s request
for an extension of time by which to file a second position statement. The Board agent was
subsequently informed that “nothing further would be submitted on behalf of Respondent.”
(Board agent’s Dismissal, p. 1.)

Witke is correct that the UPTE failed to comply with PERB Regulation 32132,
subdivision (b) in failing to put the two requests for extension in writing. There is no basis to
conclude from UPTE’s shortcomings, however, that the Board agent did not find good cause to
grant either the extension that occurred after the filing of the charge or the extension that
occurred after the filing of the amended charge. Witke was informed of each extension and

objected in writing to the second. Subsequent to his objection, the UPTE refrained from

filing the second position statement. Based on the lack of full compliance with PERB
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